


DIVIDING THE WATERS PRE-CONFERENCE WORKSHOP 
SANTA FE 2022 

AGENDA  

9 – 9:15 Welcome and introductions (presenters and attendees) 

9:15 – 10:30 Prior appropriation basics 

- Origins of the doctrine
- Beneficial use is the basis, measure and limit of a right
- Quantification
- Appurtenance
- Diversion
- Priority
- Use It or Lose It

10:30 – 10:45 Break 

10:45 – noon Water codes based on prior appropriation principles 

- State water agencies
- Permitting for new uses (incl. standards for permitting decisions)
- Water right administration
- Transfers (incl. the injury rule)
- Municipal water supply considerations
- Instream flow protections

Noon – 12:30 Lunch (on-site, probably buffet line or boxes) 

12:30 – 1:40 Groundwater issues 

- Groundwater resource basics
- Evolution of groundwater use and groundwater laws
- Differing legal regimes for groundwater allocation and use
- Prior appropriation for groundwater – less complete protection for seniors
- Addressing groundwater overdraft/mining
- Local vs. state control of groundwater management
- Conjunctive management challenges – technical and legal dimensions

-

1:40 – 1:55 Break 

1:55 – 2:30 Federal dimensions 

- Reserved rights for tribal and federal lands reserved for a specific purpose
- Reclamation project basics (authorizations, water rights, contracts)
- Interstate allocation (compacts and their enforcement)
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Two aspects of “Beneficial Use” 
‘Beneficial use is the basis, the measure, & the 

limit’ of water right in appropriation states 
Prior appropriation’s bedrock requirement is that 

water be applied to beneficial use. This means:
1. Purpose or type of use must be recognized as

valuable: irrigation, domestic, industry, etc.
2. Quantity of use must be reasonably necessary

to fulfill the purpose of the right, not wasteful
A water right is established for a specific beneficial 

use, e.g. irrigation of a particular 100 acres

More prior appropriation basics
Diversion: withdrawing water from the source
- necessary for most uses, but is it mandatory?
Appurtenance: rights are tied to a specific parcel
- unless place of use is changed (more later on this)
Priority: oldest rights take priority if water is short
- date is based on earliest actions to appropriate
Use It or Lose It: nonuse of water puts right at risk
- years of continuous nonuse can result in loss

Break for caffeine etc.
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Revising appropriation principles
Forfeiture: right lost if not used for set # of years
- no intent needed, but defenses are available
Public interest criteria, esp. for new permits
- often vaguely defined; state agency must decide
Municipal water rights may get special treatment
- in recognition of need to plan for future growth
Provisions for ‘instream’ uses; no diversion needed
- state agency acts to protect water for public uses

Lunch!

Groundwater law is a bit different
Groundwater was long considered unknowable: 
‘so secret, occult and concealed’ that any effort to 
craft legal rules for its use would be infeasible
Early groundwater law reflected this ignorance:
- rule of capture: overlying owner’s use unlimited
- “underground streams” vs. “percolating” water
Today’s law developed mostly in mid-late 1900s
- as understanding and use of groundwater grew

4









[this page intentionally left blank]

Some key federal law principles
Most water law is state law, but federal law 
governs in several important areas of the field
The earliest federal interest in water was navigation
- but federal law applies beyond ‘navigable’ waters
Federal involvement in water grew thru 1900s
- water project development, incl. Federal Power

Act licensing for non-federal hydropower
- environmental laws, incl. Clean Water Act, ESA

Water for tribal and federal lands
Unlike other water rights, “reserved” rights for 
tribal and federal lands are based on federal law
Winters v. US (1908) is the source of the doctrine
- found a treaty-based right for Indian reservation
- AZ v. CA (1963) extended it to federal lands
Priority = date of reservation for specific purpose
Quantified based on purpose(s) of the reservation
Today, most such claims are heard in state courts
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Federal water projects
Federal agencies built hundreds of water projects 
throughout the 20th century for various purposes
Bureau of Reclamation: water supply is primary
Corps of Engineers: flood control is primary
Most projects individually authorized by Congress
- authorized purposes govern dam operations
Reclamation projects store and supply water in
accordance with state water rights, contracts

Interstate water allocation
Federal law governs allocation of interstate waters
- basic principle is “equitable apportionment”
Interstate compacts govern many western rivers
- approved compact is both contract and statute
- each has its own regime for allocating water
- states must manage water to meet compact duty
Compact enforcement is typically thru SCOTUS
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FACT PATTERN FOR PART I – BASIC PRIOR APPROPRIATION PRINCIPLES 

These actions, consolidated for purpose of appeal, were brought by appellant in the Yavapai 
County Superior Court seeking a permanent injunction against appellees to enjoin the use of 
waters of the Verde River upon certain land situate in Yavapai County, and asking for 
determination with respect to whether or not valid and existing water rights were legally existing 
appurtenant to such land. In the basic actions, each of the parties filed motions for summary 
judgment and each motion submitted to the lower court upon an agreed statement of facts 
together with supporting memoranda and exhibits. The statement of facts agreed to by the parties 
is as follows: 

1. That the defendants and their predecessors in interest have made valid appropriations of
water from the Verde River for irrigation purposes upon a portion of the lands owned by
them;

2. That prior to 1933 in the Kovacovich action and prior to 1950 in the Ward action, certain
additional lands owned by the respective defendants were not used for farming purposes
nor was irrigation water applied thereon;

3. That neither the defendants nor their predecessors in interest ever made application under
the Arizona Water Code to appropriate water for these additional lands;

4. That during and after 1933 in the Kovacovich action and during 1950 in the Ward action,
the defendants, respectively, undertook in addition the cultivation of approximately
thirty-five (35) acres and forty (40) acres of land adjacent to the land upon which the
parties already had a valid water appropriation by irrigating said lands with water from
the Verde River; and

5. That because of water-saving practices, no more water was thus used by the defendants to
irrigate all of their lands here involved than was formerly used upon only their lands with
a valid water appropriation.

The lower Court denied injunctive relief in each action and confirmed the right of appellees to 
beneficially use, as presently used, that quantity of water used by the appellee Kovacovich 
during or prior to 1933 and by the appellee Ward during or prior to 1950. 

Subsequent to entry of judgment by the lower Court, appellees C. B. Reddell and Vera L. 
Reddell purchased the lands involved in the Ward action and were duly substituted as parties 
appellee. 

The following issues raised in the lower Court are here presented to this Court for determination: 

1. Does an owner of land which has no valid water appropriation have the legal right to
make beneficial use of water upon such land for irrigation purposes with water formerly
used upon the owner's adjacent land which has a valid water right, if no greater quantity
of water is used by the owner upon the combined area because of water-saving practices?



2. Is injunctive relief the proper remedy to prevent the diversion and use of water for
irrigation upon lands not having an appurtenant water right?

The Court below found for appellees on the first issue but, found that had appellant been entitled 
to relief, injunction would have been the proper remedy. 

In essence this case involves the narrow issue of whether or not an owner of land having a valid 
appurtenant water right may through water-saving practices apply the water thus saved to 
immediately adjacent lands owned by that person, without need to apply for the right to use such 
additional waters under the State Water Code. The further issue is that since the application of 
such waters would not result in less quantity of water flowing to the use of the appellants herein 
as owners of lower and subordinate water rights than would have previously occurred, have 
appellants been damaged whereby they are entitled to injunctive relief? 

It was argued that decision of this issue in favor of appellants would result in penalizing persons 
who, through their industry, effort and expenses, engage in watersaving practices. The water-
saving practices here referred to include improvement of ditches and concrete lining of ditches. 
This Court is of the opinion that the water-saving practices entered into by appellees not only 
result in conservation of water but also other benefits to appellees such as weed and vegetation 
growth control along such irrigation ditches and reduction of time and cost of maintenance of 
such ditches. Certainly any effort by users of water in Arizona tending toward conservation and 
more economical use of water is to be highly commended. However, commendable practices do 
not in themself create legal rights. 

 Historically, the development of water rights in Arizona created confusion by attempts to apply 
some of the strict concepts of common law riparian rights to the peculiar circumstances of not 
only the use of water but the need for its economical use prevalent in Arizona. The confusion 
concomitant with early attempts to apply the law with respect to use of water in Arizona 
progressed through several stages, including that where the right to use water appeared to be 
vested in the owner of land whereby same could be traded, leased or sold in much the same 
manner as other property. In an efflort to achieve some degree of order out of the chaos then 
existing, our Courts through a series of decisions developed and applied what we today refer to 
as the ‘Doctrine of Beneficial Use.’ * * * 

The holding in all of these cases is to the effect that a water right is attached to the land on which 
it is beneficially used and becomes appurtenant thereto, and that the right is not in any individual 
or owner of the land. It is in no sense a floating right, nor can the right, once having attached to a 
particular piece of land, be made to do duty to any other land, with certain exceptions, e. g., 
where the land is washed away.’ 

This doctrine was further implemented by enactment of a series of statutes, today referred to as 
the State Water Code, wherein matters pertaining to application of waters to new lands or 
changes in use of waters previously appropriated was placed under the jurisdiction of the 
Arizona State Land Department. In addition these statutes prescribe certain standards to be 
followed by the State Land Department with respect to applications for acquisition of change in 
the use of water. Title 45, Chapter 1, Articles 1-6, Arizona Revised Statutes. 



 This Court is of the opinion that the Doctrine of Beneficial Use precludes the application of 
waters gained by water conservation practices to lands other than those to which the water was 
originally appurtenant. It has been argued that if the Court were to accept the position of 
appellees that appellees could allow the land to which the water right is appurtenant to lie fallow 
but continue to use the same quantity of water upon other adjacent lands owned by the same 
person. Again the need for land to lie fallow from time to time is a well recognized, beneficial 
need in order to preserve and maintain the proper fertility of the land. Although this may be a 
commendable practice, this is not sufficient to alter the established doctrine with respect to use of 
water. Under the doctrine of beneficial use, the appellees are not entitled under all circumstances 
to appropriate a given number of acre feet of water per year. Beneficial use is the measure and 
the limit to the use of water. A.R.S. § 45-101, subsec. B. The appellees may only appropriate the 
amount of water from the Verde River as may be beneficially used in any given year upon the 
land to which the water is appurtenant even though this amount may be less than the maximum 
amount of their appropriation. They may not take a quantity of water in excess of their 
appropriation even though they could beneficially use the same upon water right land. If in a 
given year, this should constitute an appropriation and use of all the water available at that 
particular point on the Verde River, subordinate owners of water rights have no cause to 
complain. However, in those years when water in excess of that which appellees may 
beneficially use upon the appurtenant land to which their water right attaches, all water which 
may flow to lower and subordinate owners of water rights is no longer of concern to appellees. 
Any practice, whether through water-saving procedures or otherwise, whereby appellees may in 
fact reduce the quantity of water actually taken injures to the benefit of other water users and 
neither creates a right to use the waters saved as a marketable commodity nor the right to apply 
same to adjacent property having no appurtenant water rights. It is believed that any other 
decision would result in commencement of return to the very area of confusion and chaos which 
gave rise to the development and application of the concept of beneficial use. 

With respect to the issue of whether or not appellants are entitled to injunctive relief in 
proceedings of this nature, this Court concurs in the decision of the lower Court. The right to 
injunctive relief with respect to enforcement of water rights has been heretofore clearly 
established. Extensive discussion of this point is not believed necessary in the light of the 
established decisions with respect to use of injunctive relief. 



FACT PATTERN FOR PART II – STATUTES BASED ON PRIOR APPROPRIATION 

A group of ranchers who water their cattle at the aptly named Sinking Creek have complained to 
the Department of Ecology (Ecology) for over two decades about the detrimental effect on the 
creek's flow of groundwater pumping by irrigation farmers in the surrounding area. After 
numerous investigations, Ecology determined that there was a connection between the 
groundwater withdrawals and the diminished flow of the creek. Ecology also decided that the 
water rights of the various ranchers were superior to those possessed by the irrigation farmers. 

Accordingly, Ecology issued cease and desist orders which prohibited the irrigation farmers from 
making any further groundwater withdrawals. Through a complicated procedural history which 
will be explained below, the dispute was brought to this court to decide if Ecology possesses the 
authority to issue these orders. We hold that it does not. We also hold that the trial court correctly 
exercised its jurisdiction in hearing this matter. 

Sinking Creek is a non-navigable stream located in Lincoln County just south of the town of 
Wilbur. With the exception of the Pollution Control Hearings Board (PCHB) and Ecology, the 
remaining appellants are all cattle ranchers (Ranchers) who claim to have traditionally watered 
their cattle at the creek or its adjacent ponds and springs. These Ranchers claim pre–1917 
riparian rights to the water in Sinking Creek. They also claim subflow irrigation rights for 
irrigation of pasture and annual crops on their land. Some of these rights are supported by claims 
filed pursuant to RCW 90.14; others are not. The Ranchers assert priority dates going as far back 
as 1883. There has never been a formal adjudication of the waters in or surrounding Sinking 
Creek. 

On the other side of this dispute is a group of irrigation farmers (Irrigators) who own farms and 
wells in the surrounding area. The Irrigators own 29 certificates of groundwater rights obtained 
pursuant to RCW 90.44. The first groundwater permit for irrigation in this area was issued by 
Ecology's predecessor agency in the early 1950s. The last groundwater permit was issued by 
Ecology in 1979. These permits specify a maximum amount of groundwater that may be 
pumped, and state that “authorization to make use of public waters of the state is subject to 
existing rights”. Clerk's Papers (CP), at 997. At least some of the Ranchers have actively 
opposed the granting of further groundwater permits since 1968. 

In the mid–1960s, Ecology began receiving complaints from the Ranchers that the creek and its 
attendant springs were flowing less and drying up earlier than normal. The Ranchers blamed this 
decreased flow on the concurrent increase in groundwater withdrawals by neighboring Irrigators. 
In 1967, Ecology instituted a groundwater level monitoring program. Groundwater pumping 
from the Irrigators' wells increased twenty-fold in the period from 1968 through 1979. In 1978, 
Ecology undertook a more comprehensive study of the problem, culminating in a 1982 report 
which concluded that the diminished amount of surface water in the area was at least partially 
due to increased groundwater withdrawals. In 1985, an Ecology study of respondent 
Rettkowski's aquifer showed measurable water level changes 4 ½ miles away when his well was 
pumped at 2,800 gallons per minute. This study predicted a rate of permanent water level decline 
in the area of 1 or 2 feet per year due to proposed groundwater withdrawals. 



In early 1989, a number of the Ranchers once again petitioned Ecology to do something to 
restore the flow of surface water in the Sinking Creek area. In the spring of that year, Ted Olson 
from Ecology visited with appellants Rosman and Nelson, and toured their ranches to witness the 
problem himself. Based primarily on these visits and discussions, Olson concluded that the 
Ranchers had water rights superior to those of the Irrigators. On June 7, 1990, Olson sent a letter 
to his supervisor, Hedia Adelsman, outlining his findings as to the priorities of the Nelson and 
Rosman water claims. He also forwarded this report to the Rosmans, who sent back a 
“corrected” copy of the report. 
 
On September 22, 1989, Ecology notified the Irrigators about an upcoming meeting to discuss 
the water problems in the Sinking Creek area. This letter also alerted the Irrigators to the 
possibility that Ecology would regulate groundwater withdrawals. On October 5, 1989, Ecology 
held a meeting to discuss the decreased amount of surface water in the area and to encourage the 
Ranchers and Irrigators to agree to a solution. Similar meetings were held on March 29, 1990, 
and May 21, 1990. At this last meeting, Olson warned that if a negotiated settlement was not 
reached by July 1, 1990, Ecology would issue regulatory orders to reduce water use based on 
priority dates. 
 
On July 15, 1990, the Irrigators sent a letter to appellants Rosman and Nelson stating their wish 
to avoid litigation and settle the situation amicably. Therein, they proposed three different 
solutions, ranging from more efficient use of wells and irrigation water to the outright purchase 
of the ranchers' land by the Irrigators. Nonetheless, Ecology issued a letter to the Irrigators 5 
days later which warned that Ecology had “no alternative except to issue orders regulating the 
use of ground water for irrigation to protect senior surface water rights.” CP, at 875. 
 
On August 31, 1990, Ecology issued cease and desist orders to the Irrigators. The orders 
contained a lengthy “findings of fact” section which included a unilateral determination by 
Ecology of the existence and validity of the water rights claims of the Ranchers, and a 
determination that they were senior in time to the Irrigators. These orders mandated that the 
Irrigators “cease and desist from any further withdrawals of ground water after October 1, 
1990”. E.g., CP, at 71. The Irrigators were also informed that they could appeal these orders to 
the PCHB. There has never been a formal adjudication of water rights in the Sinking Creek 
basin. The Irrigators timely appealed, and the PCHB stayed Ecology from enforcing these orders.  
 
The PCHB also scheduled a 2–week hearing on the orders to begin on November 21, 1991. 
On August 20, 1991, the Irrigators filed a petition for review and a writ of certiorari in the 
Lincoln County Superior Court. In their petition, the Irrigators requested that the court review the 
legality of Ecology's orders, vacate those orders, enjoin Ecology from further action until such a 
time as the water rights in the Sinking Creek basin had been adjudicated, and order Ecology to 
petition for such an adjudication of rights. On November 19, 1991, the Superior Court ruled that 
the Irrigator's arguments should first be heard by the PCHB, but retained concurrent jurisdiction 
so that the Irrigators could renew their petition/writ after the PCHB had an opportunity to rule.  
 
* * * 
 



Following this hearing, the Superior Court ruled in favor of the Irrigators. On the issue of its own 
jurisdiction, the court ruled that the PCHB ruling was an appealable final decision, that the 
irrigators had exhausted their administrative remedies, that the court had inherent power under 
our constitution to review agency action that is violative of fundamental rights, and that the court 
had original jurisdiction to hear the Irrigators' due process claims. Addressing the due process 
issue, the court held that Ecology violated the Irrigators' due process rights by issuing its orders 
without a predeprivation notice, or an opportunity to be heard and to present evidence on their 
own behalf. The court also held that Ecology exceeded the scope of its statutory authority by 
conducting an extrajudicial adjudication of water rights. Moreover, the court held that the cease 
and desist orders were invalid on their face because they failed to specify which statute, rule, 
regulation, directive or order the Irrigators had violated. 
 
It is this decision of the Superior Court that the Ranchers, Ecology and the PCHB now challenge. 
Although numerous issues and arguments are raised, the decisive inquiries are whether Ecology 
possesses the statutory power to: (1) determine the priorities of water rights in the basin, and (2) 
issue enforcement orders consistent therewith. 
 
Our review of the statutory framework and relevant cases convinces us that both questions must 
be answered in the negative. The authority to adjudicate and enforce water rights in these 
circumstances is specifically granted to the superior courts by RCW 90.03. Accordingly, we 
affirm the ruling of the Superior Court. 
 
We recognize that litigation of these complex issues can be protracted, especially in the first few 
trials. As the law develops, however, the process will become more refined. If we begin this 
undertaking with the correct—rather than expedient—methodology, we will ultimately 
encourage settlement and more rapid resolution of these disputes. The allocation of water rights 
in this state is of such great magnitude that we cannot tolerate a “cheap and easy” solution. 
 
The resolution of this case turns on a fundamental rule of administrative law—an agency may 
only do that which it is authorized to do by the Legislature.  The Administrative Procedure Act 
of 1988 (APA), RCW 34.05, specifically provides that a court “shall grant relief from an agency 
order ... if it determines that ... [t]he order is outside the statutory authority or jurisdiction of the 
agency conferred by any provision of law”. RCW 34.05.570(3)(b). 
 
Under RCW 90.03 (hereinafter the Water Code), a “first in time, first in right” rule is followed 
for appropriations of both groundwater and surface water. RCW 90.03.010. Ecology claims that 
it was attempting to follow this rule when it issued the cease and desist orders to the 
Irrigators.1 While Ecology cannot point to any statute which specifically authorizes the 
procedures it followed in issuing these orders, it argues that it derives inherent authority to do so 
from the penumbra of a number of statutes. Primarily, Ecology rests upon its enabling statute as 
vesting it with the plenary authority to protect senior water rights from encroachment or 
diminution by junior appropriators. That statute proclaims that Ecology “shall regulate and 
control the diversion of water in accordance with the rights thereto”. RCW 43.21A.064(3). 
Ecology additionally points out that it is authorized to issue regulatory orders “whenever it 
appears to [Ecology] that a person is violating or is about to violate any of the provisions of [the 
Water Code]”. RCW 43.27A.190. 



However, these broad enabling statutes are silent as to how Ecology is to determine water rights 
in a regulatory context. This silence is even more telling when compared to the elaborate general 
adjudication process for determining water rights entrusted to the superior courts by RCW 90.03. 
Nowhere in Ecology's enabling statutes was it vested with similar authority to conduct general 
adjudications or even regulatory adjudications of water rights. An administrative agency cannot 
modify or amend a statute through its own regulation. State v. Thompson, 95 Wash.2d 753, 759, 
630 P.2d 925 (1981). The absence of a specific grant to Ecology to determine water rights, 
coupled with an explicit grant to another branch of government to do exactly that, makes 
Ecology's determination of such rights seemingly ultra vires. 

Since Ecology has no explicit statutory authority to rely upon, it asks instead that we extend a 
number of previous cases to allow it the authority to make “tentative determinations” of the 
priorities of existing water rights in order to regulate.  Ecology argues that it only “tentatively 
determined” that the Irrigators' rights were junior to those of the Ranchers, and that a final 
determination would occur if the PCHB hearings were allowed to proceed. 

There are two problems with this argument. First, the concept of “tentative determinations” in 
the cases cited by Ecology was developed in a different context.2 Each of those cases dealt with 
the authority of Ecology (or its predecessor agency) to grant permits to appropriate water. The 
inquiry in that situation is relatively straightforward: is there water available to apportion, is the 
proposed use beneficial and not detrimental to the public interest, and is there any conflict with 
existing water rights. RCW 90.03.290. In the permitting situation, Ecology's determination is 
limited to tentatively determining whether there are existing water rights with which the 
proposed use will conflict.  Ecology investigates an application for a permit to tentatively 
determine the existence of water rights3 and the availability of water. 

Once the permit has been granted, the situation is significantly different. Permit holders have a 
vested property interest in their water rights to the extent that the water is beneficially 
used.  Unlike the permitting process, in which Ecology only tentatively determines the existence 
of claimed water rights, a later decision that an existing permit conflicts with another claimed use 
and must be regulated necessarily involves a determination of the priorities of the conflicting 
uses. In order to properly prioritize competing claims, it is necessary to examine when the use 
was begun, whether the claim had been filed pursuant to the water rights registration act, RCW 
90.14 and whether it had been lost or diminished over time. These determinations necessarily 
implicate important property rights. It is because of the complicated nature of such inquiries, and 
their far-reaching effect, that the Legislature has entrusted the superior courts with responsibility 
therefor. RCW 90.03.110. 

The second problem with Ecology's argument that it was only “tentatively determining” water 
rights is that the PCHB has no jurisdiction to conduct adjudicative hearings regarding such 
rights. The statute creating the PCHBspecifically forbids it to conduct hearings on 
“[p]roceedings by [Ecology] relating to general adjudications of water rights”. RCW 
43.21B.110(2)(c). Both Ecology and the PCHB argue that this case did not involve a general 
adjudication, but rather an appeal of an administrative order issued by Ecology, which would be 
within the jurisdiction of the PCHB. RCW 43.21B.110(1)(b), (c). 



 
This bootstrap argument is unpersuasive. The administrative orders in question were based upon 
Ecology's determinations of the existence, quantities, and relative priorities of various legally 
held water rights. Ecology cannot sustain the argument that it conducted only a little, or a 
limited, or a tentative, adjudication, so that it is then permitted to have the PCHB conduct a more 
thorough adjudication. The PCHB cannot adjudicate priorities between water users. Nor can 
Ecology determine allegedly senior water rights outside of the context of a general adjudication. 
“A general adjudication, pursuant to RCW 90.03, is a process whereby all those claiming the 
right to use waters of a river or stream are joined in a single action to determine water rights and 
priorities between claimants.” Acquavella, at 652, 674 P.2d 160. Although initiated by Ecology, 
this adjudication is conducted under the auspices of the superior court. RCW 90.03.110.  
 
Ecology's role in such an adjudication is to advise the court as to the parties claiming a right in 
the body of water, as well as the priority, amount, and validity of such rights. RCW 90.03.110, . 
160–.170, .190. However, these determinations are not made by Ecology sua sponte. Rather, 
hearings are conducted by Ecology at which all parties claiming water from a particular basin get 
to present evidence as to their claims, examine the evidence of other parties claiming a right to 
use water, and, if warranted, question the validity of such other competing claims. RCW 
90.03.160–.200. A general adjudication ensures that all interested parties are heard in a formal 
adjudicative setting and that adequate due process is afforded to all. 
 
Were Ecology allowed to allocate water resources solely on the basis of its own determination of 
priorities, general adjudications might become unnecessary. Ecology could circumvent the 
general adjudication process by conducting minor, ad hoc investigations and subsequent 
piecemeal adjudications throughout the state. This result could prove detrimental to the general 
adjudication process statewide in light of Ecology's statutory role as the initiator of general 
adjudications in the superior court. RCW 90.03.110. There would be no reason to grant a petition 
to initiate a general adjudication if Ecology could conduct its own investigation and solve the 
conflict as it sees fit. We have previously refused the pleas of potential appropriators to narrow 
the scope and use of general adjudications, and we can see no reason to treat Ecology 
differently.  
 
* * * 
 
To summarize, we hold that Ecology had no authority to issue these cease and desist orders 
without first utilizing a general adjudication pursuant to RCW 90.03 in order to determine the 
existence, amount, and priorities of the water rights claimed in the Sinking Creek basin. The 
Superior Court properly exercised its authority, and we affirm its order holding the cease and 
desist orders null and void. Although the conclusion Ecology reached as to the relative priorities 
of the water rights in the Sinking Creek basin may ultimately prove to be correct, the only 
method of ascertaining this will be through a general adjudication.  
  



FACT PATTERN FOR PART III – GROUNDWATER RIGHTS AND MANAGEMENT 

This is an appeal from a judgment for plaintiffs enjoining defendants from operating their 
irrigation wells. Defendants' wells pumped from a ground water aquifer underlying both 
plaintiffs' and defendants' land. This Court must for the first time, interpret our Ground Water 
Act (I.C. s 42-226 et seq.) as it relates to withdrawals of water from an underground aquifer in 
excess of the annual recharge rate. We are also called upon to construe our Ground Water Act's 
policies of promoting ‘full economic development’ of ground water resources and maintaining 
‘reasonable pumping levels.’ 
 
This case focuses on approximately 20 irrigation wells developed during the late 1950's and 
early 1960' in the Cottonwood Creek-Buckhorn Creek area of Cassia County in southern Idaho. 
The parties to this suit were engaged in farming operations in that area. Underlying this area is a 
limestone aquifer of unknown depth.  This aquifer is recharged primarily by means of 
precipitation. There is not enough annual recharge water to satisfy the needs of all the well 
owners during the summer irrigation season. 
 
Plaintiffs-respondents Baker, et al., originally brought this action in July 1965 seeking to enjoin 
defendants-appellants Ore-Ida Foods, et al. from pumping irrigation water from their wells until 
such time as plaintiffs' wells resumed normal production. In February, 1969 the case was tried to 
the district court sitting without a jury. The trial was essentially a battle between three hydrology 
experts presented respectively by the plaintiffs-respondents, defendants-respondents and 
defendants-appellants. The record in the case in voluminous including prolix water records 
extending back more than 20 years. The district court entered its amended decree October 5, 
1971. 
 
The district court found that the parties and their predecessors in interest had developed irrigation 
wells having a certain order of priority.1 The district court also found that all of the wells drew 
water from a common aquifer underlying the area. The aquifer was of unknown depth but was 
capable of a metes and bounds description. The court further found that the aquifer is recharged 
primarily by precipitation, at an average rate of 5,500 acre ft. per year. The court concluded that 
during the period 1961 though 1968 the parties had withdrawn water from the aquifer far in 
excess of the annual recharge rate causing a 20 ft. per year drop in the aquifer's water level. In 
other words the parties were apparently ‘mining’ the aquifer, i. e., perennially withdrawing 
ground water at rates beyond the recharge rate.  
 
The court calculated that one cubic foot per second of water flowing for 24 hours would produce 
1.983 acre ft. and held that the average annual natural recharge could be pumped entirely by the 
four senior wells.2 The court enjoined pumping from all other wells and assigned further 
administration of its decree to the Idaho Department of Water Administration (IDWA), (formerly 
the Department of Reclamation, see I.C. s 42-1801a). The decree granted the IDWA full power 
to expand or limit the amounts of available water for pumping so long as the pumping never 
exceeded the annual rate of recharge. The amended decree also granted the IDWA the authority 
to modify its determination of the annual recharge rate.  
 
* * * 
 



Appellants assert that Idaho's Ground Water Cat, I.C. s 42-226 et seq., has superseded Idaho's 
common law rules relating to ground water. Appellants argue that, although they are junior, they 
are nevertheless entitled, under the doctrine of correlative rights, to a mutual pro rata share of the 
water in the aquifer. Appellants further assert that pursuant to the Ground Water Act senior 
appropriators may only enjoin junior appropriators from pumping by showing that the juniors' 
pumping has exceeded reasonable pumping levels. 

* * *

The early ground water decisions mirror the riparian doctrine by holding that ground water rights 
depend on land ownership. The oldest and most rigid theory of ground water allocation is the 
common law rule of absolute ownership under which a landowner has an unqualified right to 
remove unlimited amounts of the water underlying his land. Greenleaf v. Francis, 35 Mass. 117 
(1936). American courts followed the absolute ownership doctrine until 1862 when the Supreme 
Court of New Hampshire modified the doctrine by adopting the rule of reasonable use as to 
percolating ground waters. Bassett v. Salisbury Mfg. Co., 43 N.H. 569, 577-579 (1862). Under 
reasonable use a landowner could withdraw percolating waters under his land to the extent that 
such withdrawals were reasonably consistent with the similar rights of other neighboring 
landowners. However, the reasonable use doctrine prohibited the transportation of ground water 
for use in areas other than the overlying land. 

California altered the reasonable use theory by creating its unique doctrine of correlative rights 
which requires that a common but insufficient water supply be divided among competing 
overlying landowners so that each receives an amount of the available water proportionate to his 
ownership of the overlying land. When there is more than enough water to meet the needs of the 
overlying owners surplus water may be used on non-overlying lands. However, such 
transportation is forbidden when there is not enough water to fill the pro rata shares of overlying 
owners. 

In summary, American courts apply one of the following doctrines to ground water: 
1. Absolute ownership;
2. Absolute ownership as modified by reasonable use;
3. Correlative rights;
4. Prior appropriation.

The courts and legislatures have drawn further distinctions in applying these doctrines depending 
on whether the ground water lies in a rechargeable or a non-rechargeable aquifer. In a non-
rechargeable aquifers the water is simply a stock resource and it can reasonably be determined 
when it will be totally exhausted. Decisions must be made as to whether to use it, when to use it 
and how to use it. New Mexico pioneered this area by imposing strict controls on withdrawals 
from its numerous non-rechargeable aquifers. 

A rechargeable aquifer, however, is a flow resource and the real problem is how best to utilize 
the annual supply without overdrafting the stock which maintains the aquifer's water level. In the 
years since World War II, most western states have enacted legislation establishing 
administrative controls over ground water withdrawals. 



* * *

We turn now to problems concerning the maintenance of water table levels. An early Idaho case 
dealing with assessments by an irrigation district set forth the following remarks concerning 
ground water: 

‘We conclude, however, that he had no right to insist the water table be kept at the existing level 
in order to permit him to use the underground waters. There is no proof that he secured water 
from a natural subterranean stream. The evidence tends to show that he secured it from water 
collected beneath the surface of the ground due to seepage and percolation. To hold that any land 
owner has a legal right to have such a water table remain at a given height would absolutely 
defeat drainage in any case, and is not required by either the letter or spirit of our constitutional 
and statutory provisions in regard to water rights.’ 

In a subsequent water table case, Noh v. Stoner, 53 Idaho 651, 657, 26 P.2d 1112, 1114 (1933) 
the Court upheld an injunction forbidding a junior well owner from interfering with a senior's 
appropriation of ground water. The Court stated: 

‘If subsequent appropriators desire to engage in such a contest (a race for the bottom of the 
aquifer) the financial burden must rest on them and with no injury to the prior appropriators or 
loss of their water. Otherwise, if the users (seniors) go below the appellants (juniors) and 
respondents were to go below them appellants would in turn, according to their theory, be 
deprived of their water with no redress.’ 

Noh suggests that a senior appropriator of ground water is forever protected from any 
interference with his method of diversion. Under Noh the only way that a junior can draw on the 
same aquifer is to hold the senior harmless for any loss incurred as a result of the junior's 
pumping. If the costs of reimbursing the senior became excessive, junior appropriators could not 
afford to pump from the aquifer. Noh was inconsistent with the full economic development of 
our ground water resources. 

Apparently our Ground Water Act was intended to eliminate the harsh doctrine of Noh: 

‘It is hereby declared that the traditional policy of the state of Idaho, requiring the water 
resources of this state to be devoted to beneficial use in reasonable amounts through 
appropriation, is affirmed with respect to the ground water resources of this state as said term is 
hereinafter defined*: and, while the doctrine of ‘first in time is first in right’ is recognized, a 
reasonable exercise of this right shall not block full economic development of underground water 
resources, but early appropriators of underground water shall be protected in the maintenance of 
reasonable ground water pumping levels as may be established by the state reclamation engineer 
(director of the department of water administration) as herein provided. All ground waters in this 
state are declared to be the property of the state, whose duty it shall be to supervise their 
appropriation and allotment to those diverting the same for beneficial use. All rights to the use of 
ground water in this state however acquired before the effective date of this act are hereby in all 
respects validated and confirmed.' (Emphasis in original) I.C. 42-226. 



‘In the administration and enforcement of this act and in the effectuation of the policy of this 
state to conserve its ground water resources, the state reclamation (director of the department of 
water administration) is empowered: (Emphasis in original) I.C. 42-237a. 

‘g. To supervise and control the exercise and administration of all rights hereafter acquired to the 
use of ground waters and in the exercise of this power he may by summary order, prohibit or 
limit the withdrawal of water from any well during any period that he determines that water to 
fill any water right in said well is not there available. To assist the state reclamation engineer 
(director of the department of water administration) in the administration and enforcement of this 
act, and in making determinations upon which said orders shall be based, he may establish a 
ground water pumping level or levels in an area or areas having a common ground water supply 
as determined by him as hereinafter provided. Water in a well shall not be deemed available to 
fill a water right therein if withdrawal therefrom of the amount called for by such right would 
affect, contrary to the declared policy of this act, the present or future use of any prior surface or 
ground water right or result in the withdrawing the ground water supply at a rate beyond the 
reasonably anticipated average rate of future natural recharge.’ (Emphasis supplied) I.C. 42-
237a, subd. g. 

* * *

The Idaho Ground Water Act, I.C. s 42-237a(g) provides in pertinent part: 

‘* * * Water in a well shall not be deemed available to fill a water right therein if withdrawal 
therefrom of the amount called for by such right would affect, contrary to the declared policy of 
this act, the present or future use of any prior surface or ground water right or result in the 
withdrawing the ground water supply at a rate beyond the reasonably anticipated average rate of 
future natural recharge.’ (Emphasis supplied) 

We now hold that Idaho's Ground Water Act forbids ‘mining’ of an aquifer. The evidence herein 
clearly shows that the pumping by all parties was steadily drawing down the water in the aquifer 
at the rate of 20 ft. per year. Since our statute explicitly forbids such pumping, the district court 
did not err in enjoining pumping beyond the ‘reasonably anticipated average rate of future 
natural recharge.’ 

Perhaps dispositive of this case is the Act's prohibition of ground water ‘mining.’ The trial court 
found that the four senior appropriators would exhaust the aquifer's entire annual recharge. If the 
junior appropriators were permitted to continue pumping in the amount of their asserted rights 
they would mine the aquifer. Even so, appellants argue that ‘under the facts presented, the court 
of equity should have decreed that each of the parties had a proportional interest in the water 
resource.’ Appellants argue that our Act's phrases ‘reasonable pumping levels' and ‘full 
economic development’ command a decree granting each of the appropriators, regardless of 
seniority, a proportionate amount of the aquifer's water. 

We reiterate our holding that Idaho's Ground Water Act clearly prohibits the withdrawal of 
ground water beyond the average rate of future recharge. I.C. s 42-237a(g). In this regard Idaho 



differs from those of other less fortunate states because we have not yet had to develop 
legislation regarding withdrawals from non-rechargeable aquifers. 

Idaho's Ground Water Act seeks to promote ‘full economic development’ of our ground water 
resources. I.C. s 42-226. Other western states have enacted analogous ground water legislation 
enunciating the same policy. Sax, J. L. Water Law, Planning & Policy 469 (1968). We hold that 
the Ground Water Act is consistent with the constitutionally enunciated policy of promoting 
optimum development of water resources in the public interest. Idaho Const. art. 15, s 7. Full 
economic development of Idaho's ground water resources can and will benefit all of our citizens. 

Appellants contend that our Act's use of the phrase ‘reasonable pumping levels' means that 
senior appropriators are not necessarily entitled to maintenance of historic pumping levels. We 
agree with appellants in this regard. However, our agreement avails appellants nothing because 
the trial court found the aquifer's water supply inadequate to meet the needs of all appropriators. 

A senior appropriator is only entitled to be protected to the extent of the ‘reasonable ground 
water pumping levels' as established by the IDWA. I.C. s 42-226. A senior appropriator is not 
absolutely protected in either his historic water level or his historic means of diversion. Our 
Ground Water Act contemplates that in some situations senior appropriators may have to accept 
some modification of their rights in rder to achieve the goal of full economic development. 

* * * We conclude that our legislature attempted to protect historic water rights while at the same
time promoting full development of ground water. Priority rights in ground water are and will be
protected insofar as they comply with reasonable pumping levels. Put otherwise, although a
senior may have a prior right to ground water, if his means of appropriation demands and
unreasonable pumping level his historic means of appropriation will not be protected.

Because of the need for highly technical expertise to accurately measure complex ground water 
data the legislature has delegated to the IDWA the function of ascertaining reasonable pumping 
levels. See Young and Ralston, Reasonable Pumping Lifts for Idaho, Water Information Bulletin 
No. 21, IDWA, 1971. Implicit in this delegation is the recognition that reasonable pumping 
levels can be modified to conform to changing circumstances. Idaho's Administrative Procedure 
Act, I.C. s 67-5215 sets out standards for judicial review of such agency action. 

In the case at bar it is apparent under our Ground Water Act that the senior appropriators may 
enjoin pumping by the junior appropriators to the extent that the additional pumping of the 
juniors' wells will exceed the ‘reasonably anticipated average rate of future recharge.’ The 
seniors may also enjoin such pumping to the extent that pumping by the juniors may force 
seniors to go below the ‘reasonable pumping levels' set by the IDWA. 

A necessary concomitant of this statutory matrix is that the senior appropriators are not entitled 
to relief if the junior appropriators, by pumping from their wells, force seniors to lower their 
pumps from historic levels to reasonable pumping levels. It should also be noted that those 
reasonable pumping levels are subject to later modification by the IDWA. 
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Hon. Eric J. Wildman

5th Judicial District Judge, State of Idaho    







Procedural Considerations

• Dilemma: One lawsuit potentially 
comprised of thousands of parties
– Partial decree v. final unified

• Consideration Highlights:
– Notice 

• Commencement Notice Process
• Adjudication-Wide Notice 
• Notice within individual “sub-cases”

– Supplemental Procedural Rules
• Supplement adjudication statutes
• Supplement Civil Procedural Rules
• Address notice process
• Simplifies pleading process “check the box”

– Pro se litigant considerations

• Utilization of special master process

– Legal Issues of Adjudication -Wide 
Significance (Binding precedence can 
originate out of sub-case)
• Adjudication-Wide Issue Designation process
• Separation or Consolidation of legal issue into 

new case
• Use of test-case

– Process for decreeing uncontested rights
• Prima facie weight given to director’s report 

/hydrographic survey or claim for state-law 
based rights? (statutorily defined)

• Court review/hearing/decree

– State agency's role in the process
• Party or independent expert? (statutorily 

defined)

7

Federal/Tribal Claims

• Different Process
– Based on federal law
– Accorded no prima facie weight
– Even if uncontested must prove elements
– Typically, bifurcated proceedings:

• Entitlement: statutory or treaty interpretation
• Quantity amount necessary for purpose of federal 

8

Complex case management

• Early Control 
– Error on side of sufficient notice
– Initial Procedural Order

• Deadline for appearances (any party to 
adjudication)

• Notification of consequences (party to 
lawsuit-expected to prosecute)

• Parties set forth with particularity issue 
intend to raise

• Consider coalition/common 
counsel/interest already represented

• Date of scheduling conference

• Initial Scheduling Conference
– Confirmation of parties
– Identify /alignment of issues
– Bifurcation/separation proceedings ( i.e

federal claims)
• Legal v. factual issues
• Dispositive motions?

– Proposal from Parties/Stip. Scheduling

• Dual Track/Settlement/Litigation
– Settlement track

• Stay of litigation during settlement?
• Use of moderator?
• Status conference /progress report?
• Important parties confirmed!!! 9
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